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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone and sel f-enploynent taxes and

additions to tax as foll ows:



Additions to Tax

Year_ Defi ci ency Sec. 6651(a) (1) Sec. 6654
1999 $ 7,921 $1, 980 $ 12
2000 25,179 6, 294 1, 344
2001 13, 601 3,400 543
2002 11,571 2,892 386

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

The primary issues for decision are the anount of
petitioner’s 1999, 2000, 2001, and 2002 incone, whether
petitioner is liable for self-enploynent taxes on the incone, and
whet her petitioner is liable for the additions to tax determ ned

by respondent.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
At the tinme the petition was filed, petitioner resided in
Wayzata, M nnesot a.
In 1999, petitioner applied for and received a commerci al
driver’s license. Shortly thereafter, petitioner answered an
advertisement placed by Edina Couriers, Inc. (EC), for truck

drivers.
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ECI operated a delivery service based in M nneapolis,

M nnesota, offering deliveries by bicycle, car, and truck.

On June 9, 1999, petitioner entered into a witten
“Contractor Operating Agreenent” (operating agreenent) with ECI
under which petitioner agreed to be a truck driver for EC
pi cki ng up and delivering goods to and from ECl custoners. For
his services, petitioner was to be paid by ECl 70 percent of the
gross amobunts ECl billed its custoners relating to deliveries
made by petitioner.

As ECI received orders fromcustoners, ECl used a dispatch
center to coordinate and to assign to the truck drivers the
pi ckups and deliveries. Truck drivers who w shed to work on a
particul ar day reported to ECI's dispatch center their
availability--usually for approximately 10 hours at a tine.

Thr oughout the day, truck drivers kept in contact with the EC
di spatch center using cell phones and pagers.

Usual Iy, truck drivers determ ned for thensel ves which
routes to take and in what order to make pickups and deliveries
for ECI.

As indicated, because EClI truck drivers! were not paid a set

wage but rather a percentage of the gross dollar anmounts EC

! References herein to ECl truck drivers is for convenience
only and is not intended to suggest an enpl oynent rel ationship
bet ween Edina Couriers, Inc. (ECl), and the truck drivers.
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billed its custoners, each day ECl truck drivers earned nore the
nmore deliveries they nade.

ECl truck drivers did not bill ECI’s custoners, did not
recei ve paynents from custoners, and did not involve thensel ves
in collection problenms when custoners failed to pay ECl for
del i veri es.

Under the operating agreenents, truck drivers could
termnate their contract wwth ECl wth 30 days’ notice. In
practice, ECl allowed truck drivers to quit imrediately w thout
gi vi ng advance noti ce.

Truck drivers with ECl did not accrue paid sick or vacation
| eave or health or pension benefits.

Under the ECl operating agreenents, truck drivers were not
precl uded from nmaki ng deliveries for conpani es other than EC
and typically truck drivers at their discretion could choose to
work or not work on any particular day without affecting their
status with EC

ECI did not provide trucks for the truck drivers to nmake
deliveries. Most of the ECl truck drivers owned their own trucks
outright or |leased trucks through a conpany not related to EC
However, sone truck drivers, including petitioner, |eased trucks
from Conrad Conpanies, Inc. (CCl), a conpany related to EC
Al so, truck drivers could | ease from CCl cell phones and pagers

and coul d purchase from ECl work cl ot hes.
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Whet her the trucks were owned or | eased by the drivers, EC
did not pay the truck drivers for fuel, insurance, or maintenance
costs of the trucks. If truck drivers |leased trucks fromCCl to
make deliveries, CCl provided tools and other equi pnment (such as
pal l et jacks) for the purpose of making ECl deliveries, and CCl
al so paid the fuel, insurance, and mai ntenance costs for the
| eased trucks. In return, the truck drivers who | eased trucks
fromCCl owed CCl nonthly | ease paynents on the trucks equal to
approxi mately 55 percent of the anmounts ECI owed the truck
drivers for deliveries.

Under a typical |ease agreenent with CCl, a particular CC
truck m ght be used by different truck drivers within a 24-hour
peri od.

Cenerally, trucks leased fromCCl were required to be parked
overnight on ECl property, and trucks owned by the truck drivers
and trucks | eased by the truck drivers froma conpany other than
CCl were not to be parked overnight on ECl property.

ECl treated the truck drivers, including petitioner, as
i ndependent contractors. The June 9, 1999, operating agreenent
that petitioner entered into wwth ECl referred to petitioner as
an i ndependent contractor. For exanple, clause nine of the
operating agreenent provided as foll ows:

9. Independent Contractor Relationship.

[Petitioner] agrees and understands that the

relationship created by this Agreenent between hinself
and ECl is solely one wherein [petitioner] * * * is an
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i ndependent contractor and that [petitioner] * * * or

any drivers furnished pursuant to the terns hereof wll

not be enployees of ECI. [Petitioner] * * * agrees to

be responsible for any wages due said drivers, the

wi t hhol di ng or any taxes, social security paynents or

other simlar salary deductions. * * *

During the years in issue, twce a nonth petitioner received
settlenment reports fromEC reflecting petitioner’s gross
earnings. The settlenent reports also reflected deductions for
the truck | ease paynents petitioner owed to CCl that were
deducted frompetitioner’s ECl earnings and remtted by ECl to
CCl .

During sone of the years in issue, petitioner also oversaw
CCl vehicl es parked overnight on ECl's property, and petitioner,
at ECl’s request, provided training to new truck drivers. For
t hese services, petitioner received additional earnings from CCl
and fromECI, respectively.

During the years in issue, petitioner maintained in his own
name two credit card accounts and one personal bank |ine of
credit, and petitioner maintained in his own nane and in the nane
of his wife Deanna L. Byers a joint personal checking account.?

Nei ther ECI nor CCl ever withheld frompetitioner’s earnings

Federal or State incone or enploynent taxes, and no deduction for

2 One of petitioner’s credit cards indicates a paynment to
“We the People”, a tax protester organi zati on di scussed in United
States v. Sinkanin, 420 F.3d 397, 400-401 (5th Cr. 2005), and in
United States v. Schulz, 100 AFTR 2d 2007-5538, 2007-2 USTC par.
50,619 (N.D.N. Y. 2007).
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Federal or State inconme tax w thhol ding was ever shown on the
settlement reports that petitioner received from ECl

For each year in issue, EClI submtted to respondent and to
petitioner Forns 1099-M SC, M scel |l aneous I ncone, reflecting for
each year petitioner’s cunul ative gross earnings that EClI had
reflected on the settlenent reports for each year and not
reflecting earnings petitioner received for training truck
drivers.

None of the earnings petitioner received fromEC were
reported to respondent on a Form W2, WAge and Tax Statenent.

CCl did not submt to respondent or to petitioner Forns 1099
relating to petitioner’s conpensation for oversight of CCl
vehi cl es.

For the years in issue, petitioner’s annual gross earnings
fromdriving trucks as reflected on the Forns 1099 ECI subm tted,
t he anbunts deducted by ECI and remtted to CCl for truck | ease

paynments, and the difference between the two are as foll ows:

Year Gross Earnings Truck Lease Paynments Difference

1999 $49, 814 $25, 900 $22,914
2000 97, 984 52,911 45, 073
2001 85, 163 46, 029 39, 134

2002 84, 667 45, 961 38, 706
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During the years in issue, petitioner never requested from
ECl a Form W2, and petitioner never objected to ECl’s use of
Fornms 1099 to report to respondent petitioner’s gross earnings.

For 1999 through 2002, petitioner did not nake estimated
Federal incone tax paynments to respondent, and petitioner did not
file Federal incone tax returns.

On audit, respondent treated petitioner as an independent
contractor of ECI, determ ned petitioner’s inconme and deducti ons
relating to petitioner’s truck driving activity, and determ ned
petitioner’s taxable incone and petitioner’s incone and self-
enpl oynent t axes.

In respondent’s determ nation of petitioner’s incone,
respondent utilized the Forns 1099 ECI had submtted, and
respondent all owed busi ness expense deductions for petitioner’s
truck | ease paynents to CCl. Respondent al so anal yzed
petitioner’s bank accounts and concluded that significant
addi ti onal unexpl ai ned funds had been deposited into petitioner’s
bank account, which unexpl ai ned funds respondent treated as
addi tional taxable incone relating to petitioner’s work for ECI
and CCl. Petitioner’s taxable incone as determ ned by respondent

is set forth bel ow
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Respondent’ s Determ nati on of

Year Petitioner’'s Taxable Incone
1999 $31, 129
2000 73, 650
2001 46, 804
2002 42,171

Respondent treated petitioner as married filing separately,
al l oned petitioner a standard deduction, and respondent
determ ned the tax deficiencies (which includes self-enploynent

taxes) and the additions to tax at issue herein.

OPI NI ON
Section 61(a) defines gross incone as “all income from
what ever source derived,” including earnings for services and

gross incone derived from business. Sec. 61(a)(1) and (2).
Ceneral ly, taxpayers who receive incone in a year equal to
or in excess of the exenption amount (i.e., $2,000 as adjusted
for inflation for 1999, 2000, 2001, and 2002) are required to
file Federal incone tax returns. Secs. 151(d) and 6012(a)(1) (A,
(D (ii).
Petitioner agrees that he received incone in anmounts of at
| east $22,914, $45,073, $39, 134, and $38, 706 respectively for

1999, 2000, 2001, and 2002 (the anpbunts shown on the Forns 1099
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| ess the truck | ease paynents), amounts far in excess of the
exenpti on anount .3

Petitioner has not shown that the bank deposits charged to
petitioner by respondent as additional inconme for the years in

i ssue represented nontaxable incone. See Ellis v. Conmm ssioner,

T.C. Meno. 2007-207. W sustain respondent’s determ nation of
petitioner’s taxable incone for 1999 through 2002, and we
conclude that petitioner was required to file Federal incone tax
returns for 1999 through 2002 and to pay Federal incone taxes.
Petitioner argues that he was an enpl oyee of ECI, that under
section 3402(a)(1l) enployers are required to w thhol d Federal
i ncone taxes from enpl oyee wages, and that ECl rather than he
shoul d be held liable for paynent to respondent of petitioner’s
unpai d Federal incone and enpl oynent taxes.
However, an enployer’s failure to withhold from enpl oyee
wages Federal incone taxes does not extinguish an individual
taxpayer’s requirenment to report inconme and to pay to respondent

Federal incone taxes. See Church v. Conmm ssioner, 810 F.2d 19,

20 (2d Cr. 1987); Latos v. Comm ssioner, T.C Meno. 2007-265;

3 At a recent Mnnesota Tax Court trial to determ ne
petitioner’s liability to pay 2000 and 2001 M nnesota i ncone
taxes, petitioner refused to testify under oath and argued that
he had not received fromECI any earnings in 2000 and 2001. The
M nnesota Tax Court found petitioner |iable for State incone tax
for 2000 and 2001 based on inconme frompetitioner’s truck driving
activity wwth ECI. See generally Byers v. Conm ssioner, 2006
W.2380586 (M nn. Tax Reg. Div. Aug. 14, 2006), anended on rehg.
2006 W.3155401 (M nn. Tax Reg. Div. Nov. 2, 2006), and affd. 735
N.W2d 671 (M nn. 2007).
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Kuntz v. Commi ssioner, T.C Mno. 1962-98; see al so Ravel o

Escandon v. Commi ssioner, T.C Menp. 2007-128 (an enpl oyer’s

m scl assification of an enpl oyee as an i ndependent contractor
does not reduce or discharge the enployee’s liability to pay
Federal incone taxes). Further, there is no w thhol ding
requi renment under section 3402 for payors of independent
contractors.

Petitioner argues that anounts ECI deducted from
petitioner’s gross earnings as petitioner’s truck | ease paynents
and remtted to CCl should be recharacterized as Federal incone
tax w thhol dings and that respondent should credit the funds
remtted by ECl to CCl against petitioner’s Federal incone and
sel f-enpl oynent taxes for the years in issue.

Set forth below for each year in issue is a conparison of
petitioner’s truck | ease paynents remtted to CCl and the tax

deficiencies respondent determ ned agai nst petitioner:

Year Truck Lease Paynents Defié?zzcies
1999 $25, 900 $ 7,921
2000 52,911 25,179
2001 46, 029 13, 601
2002 45, 961 11, 571

Based on the above, petitioner argues that he owes no tax
deficiencies and that respondent owes hima refund of overpaid

Federal taxes for each year in the anmount of the above positive
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di fference between the truck | ease paynents (that petitioner now

requests be treated as tax paynents) and the tax deficiencies.
An i ndividual taxpayer, however, is not entitled to a

section 31 credit toward Federal inconme and enpl oynent taxes for

taxes not actually withheld fromthe individual’s earnings. See

United States v. Kuntz, 259 F.2d 871, 872 (2d G r. 1958); Edwards

v. Comm ssioner, 39 T.C. 78, 83-84 (1962), affd. on this issue
323 F.2d 751 (9th Cir. 1963).

Herein, no Federal incone and self-enpl oynent taxes were
w thheld frompetitioner’s earnings, and petitioner has not cited
any authority that would authorize us now to recharacterize truck
| ease paynents to CCl as Federal inconme and self-enpl oynent taxes
wi thheld frompetitioner’s earnings.

Petitioner’s liability for self-enploynent taxes for the
years in issue turns on whether petitioner’s relationship with
EClI constituted an i ndependent contractor rel ationship
(respondent’ s position) or an enploynent rel ationship
(petitioner’s position).

Under section 1401, self-enployed taxpayers, including
i ndependent contractors, are liable for a tax on self-enpl oynent

i ncone. See Jones v. Conm ssioner, T.C. Mnpb. 2007-249; Jackson

v. Conmm ssioner, 108 T.C 130, 133-134 (1997); Allen v.

Conmi ssioner, T.C. Meno. 2005-118; Turnidge v. Conm ssioner, T.C.

Meno. 2003-169.
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Sel f-enpl oynent incone is defined as net earnings fromself-
enpl oynent. Sec. 1402(b). “Net earnings from self-enpl oynent”
is defined as “gross incone derived by an individual from any
trade or business carried on by such individual”. Sec. 1402(a).
In general, services perforned as an i ndependent contractor
give rise to self-enploynent income. See sec. 1402(c)(2)

and (3); Jackson v. Conm ssioner, supra at 133-134.

CGenerally, a taxpayer who works for another but who controls
the means and nethods for acconplishing the work is treated as an
i ndependent contractor. Secs. 31.3121(d)-1(c)(2),
31.3306(i)-1(b), Enploynent Tax Regs.

I n deci ding whether a taxpayer is to be treated as an
i ndependent contractor or as an enpl oyee, we apply seven factors

(see, e.g., Ewens & Mller, Inc. v. Conm ssioner, 117 T.C 263,

270 (2001); Peno Trucking, Inc. v. Comm ssioner, T.C Meno. 2007-

66; secs. 31.3121(d)-1(c)(2), 31.3306(i)-1(b), Enmploynent Tax

Regs.), as follows:

(1) Control over manner of acconplishing work;

(2) Investnment in work facilities and tools;

(3) Opportunity for profit or |oss;

(4) Termnation of the work relationship;

(5) Participation in service integral to regul ar business;
(6) Length of the relationship; and

(7) Intent of the parties as to the type of
rel ati onship forned.
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The United States Court of Appeals for the Eighth Crcuit,

to which appeal of this case would lie, uses two additional

factors, see Day v. Conm ssioner, T.C. Meno. 2000-375, as

foll ows:

(8) Substantial cost incurred; and

(9) Special skills required.

We apply the factors as appropriate under the circunstances.

Aynmes v. Bonelli, 980 F.2d 857, 861 (2d G r. 1992). No single

factor is dispositive. Ewens & MIller, Inc. v. Conm Ssioner

supra.

Control over Manner of Acconpli shing Wrk

Petitioner controlled the manner in which he schedul ed and
made pi ckups and deliveries without control from EC
This factor indicates an i ndependent contractor

rel ati onship.

| nvestnent in Work Facilities and Tool s

Because petitioner was required either to own or |ease his
own truck, tools, and other equipnent, petitioner nade a
significant investnment in his truck driving activity. C. Ar

Termnal Cab, Inc. v. United States, 478 F.2d 575, 580-581 (8th

Cr. 1973).
This factor indicates an i ndependent contractor

rel ati onship.
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Opportunity for Profit or Loss

Because petitioner was paid not a fixed wage but a
percent age of gross amounts billed to custoners, and because the
nunber of deliveries petitioner made depended significantly on
petitioner’s efficiency, petitioner had an opportunity to
participate in ECl’s profits. Because petitioner provided and
paid for the truck and insurance, anong other things, petitioner
risked a net loss if his profits did not exceed his expenses.

This factor indicates an i ndependent contractor

rel ati onship.

Term nati on of the Work Rel ati onship

Under the June 1999 operating agreenent, EC and/or
petitioner were to give 30 days’ notice before a term nation of
petitioner, but ECI had a practice of allowng truck drivers to
termnate without notice, if the truck drivers so desired.

We regard this factor as neutral.

Participation in Service Integral to Requl ar Busi ness

Because truck drivers were an integral part of ECI’s regul ar
delivery service, petitioner participated as a truck driver in
ECl’ s regul ar business for the years in issue.

This factor indicates an enploynent rel ationship.



Length of the Rel ationship

Because petitioner perfornmed delivery services for ECl for
al nost 6 years, petitioner had a long-termrelationship with ECl

This factor indicates an enploynent relationship.

Parties' Intent as to Type of Rel ationship Forned

The June 9, 1999, operating agreenent clearly states that
petitioner was to be treated as an i ndependent contractor.
Because petitioner worked for years under the operating agreenent
and never objected to the Fornms 1099 issued by ECI, the operating
agreenent does not in any way support petitioner’s claimthat an
enpl oynent relationship wwth ECI was intended. Further,
petitioner was treated by ECl as an independent contractor (i.e.,
no accrued paid | eave, no health or pension benefits, and no wage
wi t hhol di ng) .

This factor indicates an i ndependent contractor

rel ati onship.

Substantial Costs |ncurred

Petitioner incurred substantial costs (i.e., 55 percent of
reported gross earnings) to | ease a truck which all owed
petitioner to make deliveries to and from ECl custoners.

This factor indicates an i ndependent contractor

rel ati onship.



Special Skills Required

Qutside of the skills needed to drive trucks, ECI did not
require that petitioner have special skills. See Day v.

Conmi ssioner, T.C. Menp. 2000-375.

This factor indicates an enploynent relationship.

O the nine factors, five factors indicate an i ndependent
contractor relationship, three factors indicate an enpl oyee
rel ati onship, and one factor is neutral.

We conclude that petitioner is to be treated as an
i ndependent contractor for the years in issue and that petitioner
is liable for self-enploynent taxes for each year

Petitioner refers us to Peno Trucking, Inc. v. Conm ssioner,

T.C. Meno. 2007-66, and to Day v. Conmi ssioner, supra. The

t axpayer enployers in Peno Trucking and Day exercised a

significant degree of control over driver schedul es, provided
free-of -charge trucks (covering fuel, maintenance, and insurance

costs), tools, and other equipnent, and retained a right to

i medi ately termnate drivers. Peno Trucking and Day are

di stingui shable fromthis case.

Additions to Tax

Respondent bears the burden of production in connection with
additions to tax under sections 6651(a)(1l) and 6654. Sec.

7491(c); Higbee v. Conm ssioner, 116 T.C 438, 446 (2001).
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Under section 6651(a)(1l), a taxpayer who fails to file a
Federal incone tax return by the date due nmay be liable for an
addition to tax unless the taxpayer denonstrates reasonabl e cause
and not willful neglect.

Cenerally, a taxpayer who is required to pay but who
significantly underpays estimated Federal incone taxes shall be
liable for an addition to tax. Sec. 6654(a).

Petitioner admts that he had no reasonabl e cause for his
failure to file Federal incone tax returns for the years in
i ssue. We sustain respondent’s determ nation of section
6651(a)(1) failure to file additions to tax and secti on 6654
estimated tax additions to tax against petitioner for 1999, 2000,
2001, and 2002.

We have considered all argunents nade herein, and, to the
extent not addressed, we conclude that they are without nerit or
are irrel evant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




